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Abstract 

The fundamental concerns about intellectual property for open access institutional repositories are not about who owns what rights, or who can do what with them, or what you have to require contributors to give your institution to be sure you’ve got the rights you need to provide open access to their works. Those guidelines are readily devised and applied. The copyright conundrum created by open access is more basic than this: Is it appropriate, is it even necessary, and certainly, is it the best way going forward, to artificially make our works difficult to find and access and saddle them with high prices in an era when people all over the world could quickly know about our current research results through the Web for no more than the cost to them of their own infrastructure to find and read our works? 
For more than 200 years copyright law has enabled, and scholars and their publishers have depended on, the mechanism of state-granted monopoly, "creating artificial scarcity" to give publishers a period of time during which they can charge higher prices than the market would otherwise dictate and recover their costs of publishing plus a profit in most cases. But today we have instant access to digital creative works, and easy, world-wide distribution for almost no cost for the reader beyond the cost of computers, internet access and electricity. In this world, the monopolistic mechanism of "artificial scarcity" turns what is one of the most important, most critical advantages of the digital world into something to be fought tooth and nail. The solution isn’t stronger and longer copyrights. It more likely will emerge from massive experimentation to find satisfactory business models that can fund the creation of works, still a costly undertaking, without sacrificing the digital benefit of relatively free distribution to anyone and everyone who might desire to access our works.
Everyone in this room probably knows this. But what we may not realize is the magnitude of the experiment and what it also tests -- that if in fact it is not just possible but profitable to create and disseminate digital research results (or any creative digital work for that matter) without relying on the copyright monopoly, and if the social costs of monopoly begin to outweigh its public benefits in the coming world of ubiquitous repositories adding to ubiquitous Web content, all providing ubiquitous open access, the experiment tests the validity of the fundamental assumption underlying copyright, that monopoly is the only way (or even the best way) to achieve optimal production of most creative works.

You say you want a revolution

Well, you know

We all want to change the world

The Beatles
Overview

Many years ago I sat in an audience like this and watched Dr. John Lienhard enthusiastically take the podium. He was a mechanical engineering professor. I was a relatively new lawyer, there for the CLE: continuing legal education. Fifteen hours general and three hours of ethics per year, to keep my license to practice law. I got my CLE; he got a standing ovation. He electrified the audience, and I still remember one of the things he said:

“I discovered there was a revolution going on – in the library.”

All the IP attorneys laughed, of course. Librarians weren’t revolutionaries, were they? Well, at the time I didn’t know any better and I laughed too, but that was a long time ago. As it turned out, my most interesting and most challenging clients would be librarians, and some were, and still are, revolutionaries.

And here I am today, repeating Dr. Lienhard’s words to you 17 years later. But I get to add, “we are the revolution in the library.”

Dr. Lienhard was talking about nothing more than the shift to electronic access to the journal literature. His revolution is taking a much more profound turn today. Open access directly competes with the licensing of ebooks and journal databases. In other words, it challenges continued reliance on current publishing strategies. Publishers recognize this. They complained to Congress that the NIH’s public access mandate, passed earlier last year, violated copyright law and international treaties. Actually, the draft bill Representative Conyers introduced for them was just a delaying tactic.
 And though it died in 2008, and he reintroduced it this session, the revolution proceeds apace and they know this too.

Open access and copyright

Open access in particular has become a flash point. It ignites a revolution in intellectual life and in the legal support system for that life: copyright. Open access confronts; it subverts; and it creatively destroys the status quo. 

And, publishers are right: open access does in fact “raise questions about copyright.” But it’s not the “who owns what and who can do what with it” types of copyright questions that are on fire. I’m going to talk about those ownership and use first, but it is, more basically, “a question about copyright” that places open access at the heart of the revolution. Open access questions the appropriateness, the need for, and ultimately the success of, copyright itself, in the future of scholarly publishing. That’s where I will spend the most time this morning.

The first copyright question pops up pretty quickly: who owns the rights to an article or a book that a faculty member deposits into an IR? It is not difficult to answer – the forms and guidelines at the end of this paper illustrate a reliable and practical approach. The second question is equally easy to address: what kind of public access licenses should we enable our faculty contributors to adopt to better achieve their goals, which, we would assume in most cases, include wide and free access to and use of their works? I strongly encourage Creative Commons licensing, and, again, I provide pointers at the end of this paper. The third question follows reliably after the first two: what shall we do if someone complains? It’s good to have a strategy, but if you don’t you’ll develop one when you get a complaint. It will most likely take this general form: reply that you’re investigating; investigate; decide what to do based on the facts you discover; respond accordingly; and review your policies to see whether they need tweaking in light of what you learned in your investigation. Not rocket science, this is just good old common sense.

So, let’s turn now to the hard one, the more fundamental, and quite revolutionary one: the appropriateness, the need for, and ultimately the success of, copyright monopoly in scholarly publishing in the future. 

This is a sophisticated audience. You know what copyright does. But most people only have a vague idea about copyright and how it works. When I ask people to “fill in the blank” in this sentence, “Copyright _____,” I get good answers, but not answers that cut to the chase. For example, most people think copyright protects creativity.

Contrary to popular belief, that’s not what copyright is about. It’s much more cold and calculating than that and frankly, it doesn’t care whether a work is creative or dull as a board. Copyright is just not about creativity in the ordinary way we understand it. If people are not convinced, I suggest they ask themselves, “protects creativity from what?” The answer usually spotlights what copyright really does.

Copyright is quite simply a means to an end. In the service of a social goal, encouraging the creation and dissemination of original works, in our case, research results, copyright is one means of achieving the goal: it permits copyright owners to exploit a business model that would otherwise be illegal -- monopoly. The controversial question is whether -- no actually, it’s when -- when will other business models, other ways of achieving the social goal, begin to outperform the monopoly; when will the costs of monopoly begin to outweigh the benefits? When this occurs for any type of copyright content, those who continue to rely on monopoly, when they don’t have to, risk losing market share because competition generally delivers far better, more abundant, and cheaper products and services to the consumer than monopoly does.
Copyright’s rationale then

For more than 200 years publishers have depended on this state-granted monopoly to free them from normal marketplace competition. Without copyright, competitors could copy published books and journals without the expenses of bringing the works to the market, and thereby offer them for lower prices. Being the first to publish could in some cases generate enough revenue to cover the publisher’s costs and profits, but the framers of our Constitution thought it necessary to do more than merely wish publishers well and good luck in the competitive marketplace. So they made an exception in the Constitution for a copyright monopoly. The Constitution authorized Congress to enact a law that makes copying and distributing without the copyright holder's permission a civil wrong and in some cases, a crime. This lets copyright owners stop others from copying books and journals. It’s called “artificially scarcity" in polite company and it in turn allows monopoly pricing, enabling the recovery of costs and a profit. Most people believe that if the framers had not allowed and Congress had not implemented this monopoly, we would have fewer creative works than we have now. People would avoid the publishing business. And without a thriving publishing industry, authors would not be able to make a living. So, monopoly makes prices higher and goods scarce, but it also makes publishing research results sufficiently lucrative to assure production and distribution.

Makes sense, but as James Boyle recounts in his latest, The Public Domain: Enclosing the Commons of the Mind, the argument in favor of legitimizing monopoly only narrowly prevailed over arguments against it, because of its known costs: 

Intellectual property rights allow the creation of state-backed monopolies, and “the general tendency of monopolies,” as Macaulay pointed out, is “to make articles scarce, to make them dear, and to make them bad.” Monopolies are an evil, but they must sometimes be accepted when they are necessary to the production of some good, some particular social goal (Boyle, 2008, p. 209).
Then is not now

The world that existed 200 years ago has changed. 

It still costs a lot to create a written work, but effective dissemination is much, much cheaper than it used to be. And most importantly, one of the most valuable advantages of the digital environment -- instant access to digital creative works, and easy, world-wide distribution for almost no cost for the reader beyond the cost of computers, Internet access and electricity -- transforms monopoly’s "artificial scarcity" into an all-out war against the nature of the Net. Making digital copies scarce in an environment of ubiquitous copying requires extensive new investment (regular lobbying of Congress, license negotiations, access restrictions, enforcement actions, etc.). Publishing’s first response was, of course, denial and resistance, but today industry participants are actively looking for new business models that enable them to fund the costs to create works without sacrificing the digital benefit of relatively free distribution to anyone and everyone who might desire to access them. I have included a representative list of examples at the end of this paper, emphasizing open access monograph publishing. New announcements of projects like these come out nearly every day.

That brings us to this very tough but very intriguing and ultimately very revolutionary question: if artificial scarcity is all the copyright monopoly offers, what good is it if you don’t need to control copying?

Do open access publishers need a copyright?

In some cases, the answer may well be that copyrights will be no good at all. For a work whose creation and distribution costs are covered in other ways,
 a work that is essentially only digital, with little or no existence outside cyberspace, preventing copies, public displays, distribution, even derivatives when they too are essentially digital works is, well, pointless. It is, more importantly, counter-productive if your goal is as wide and free a distribution as possible. That goal is a natural for those who generate research results. 

In other cases the answer might be different. Not all works are essentially digital with no existence outside cyberspace. Take sculpture, for example. Take a good book, for example. Take the experience of going to a movie. Even a T-shirt with an image on it. All these are physical expressions in the real world. And at least some owners of all these types of expressive works presumably would still suffer financially if they could not depend on copyright to protect investment in the analog world.

Open access isn’t about T-shirts and going to movies, however. It’s not even about good books as physical objects. In the context we discuss here, academe’s scholarly publishing, its research libraries and its repositories, it’s about facilitating efficient and widespread digital distribution of the results of research. It would be much easier if we could design a scholarly communication system for the digital environment from scratch, but we cannot. Not only is the industry entrenched in its well-known business models, universities are entrenched in them too. Our transition will be long, slow and rocky. 

But we will not turn back. Open access is our future. Lawrence Lessig sees the progression to open access building from both the supply and demand ends. In Remix: Making Art and Commerce Thrive in the Hybrid Economy, he observes (p. 67):

As authors see that the most significant writing is that which is RW [read/write], they’ll begin to insist that their publishers relax. In ten years, everything written that is read will be accessible on the Net – meaning not that people will be able to download copies to read on their DRM-encumbered reader but accessible in an open-access way, so that others will be able to comment on, and rate, and criticize the writing they read. 

It makes no sense for science, social studies or humanities researchers to make it difficult and expensive for audiences to listen to, watch or read their research results if they have a choice. In the past we could not avoid barriers to reading, but now we can.
 Lessig’s book describes the business models that will make this transition not just possible, but economically desirable. 

So let's assume he’s right! Let’s fast forward five or ten years and imagine that our scholarly societies and our university administrations with their presses and research libraries have come up with a variety of ways to cover the costs of creation and dissemination. They no longer rely on exercising copyright’s monopoly power, that is, they don’t rely on access controls and charging readers to read scholarly works online. Now, recall that our U.S. copyright is at its core no more and no less than this state-granted monopoly right to avoid natural competition by controlling copies. Because it is a state-granted monopoly, it ought to bear some demonstrable relationship to the achievement of a public purpose that can’t be achieved without a monopoly. Again, recall Boyle’s description of the founders’ reasoning – the public benefit is the reason they reluctantly accepted monopoly’s necessity in the first place. Most believed it was the best way, indeed the only way, to provide adequate incentives to create and distribute. But if scholars and scholarly publishers can profitably run their operations, if they can fully recover their costs and profit without restricting copying, is a federal grant of an exemption from competition, an economic copyright monopoly, still justified? 

Even Boyle, who firmly believes that copyright is important for innovation, cautions that it’s time to have a look at the underlying assumptions. He takes the need for reassessment as a premise of The Public Domain (p. 186):

What I have not done [so far] is asked whether a global network actually transforms some of our assumptions about how creation happens in a way that reshapes the debate about the need for incentives, at least in certain areas. This, however, is exactly the question that needs to be asked. 

Monopolies are illegal for good reason
The public benefit justifying the extraordinary, state-granted copyright monopoly is ostensibly the works that would not have been created without it. But as more and more works are created without it, this benefit diminishes and the negative anti-competitive costs of monopoly increase in comparison. Monopoly’s costs include broadly higher prices for finished goods and services, source materials, and enforcement; inefficiencies involved in licensing; and the costs of lost opportunities. These include the costs associated with the bureaucratic inefficiency of a federal regulatory scheme, such as those reflecting our inability to access and use orphan works, and the loss of the works that don’t get created because the permission costs to create them, or risks associated with failing to get permission, are too high (image-rich books and  works dependent on a generous scope for fair use, for example). You see, monopolies are illegal for good reason. They may be great for the monopolist who receives the windfall profit, but they are generally very bad for the public: bad for consumers, for competition, for quality, for variety, and for availability. We should only tolerate an exception for copyrights if it is really true that we have no choice – that the benefits (those works that wouldn’t be created without them) truly outweigh the enormous social costs of monopoly’s inefficiencies. 

Ok. Reality check. The last 100 years of copyright legislation is evidence enough that the copyright protection ratchet only goes one way -- up, not down.
 The evidence of and reasons for this are widely known and chronicled. So, let’s not hold our breath waiting for Congress to question the need for, or even just the scope of, a copyright monopoly in this or any other context. But we can’t give up either. We must press Congress to examine copyright law in every respect. But while we patiently work with our legislators, the massive experiment in digital distribution going on right now on the Internet demonstrates the case for us – by besting the monopoly in the marketplace where unaided competition is gaining traction. Boyle, again (p. 200):

We are living through an existence-proof that there are other methods of generating innovation, expression, and creativity than the proprietary, exclusionary model of sole control. True, these methods existed before. Yet they tended to be local or invisible or both. The Internet has shown conclusively and visibly that—at least in certain sectors—we can have a global flowering of creativity, innovation, and information sharing in which intellectual property rights function in a very different way than under the standard model of proprietary control.
Lawrence Lessig concurs about the power of the market to demonstrate the superiority of one business model over another (p. 49):

That’s the great thing about markets: there’s never any need to lecture a competitive market. Markets are driven to find value through competition with others. *** [T]he giants always fall to a better way of making money. [T]his market will radically change the nature of access to culture in the next ten years.

Open access undermines copyright’s rationale. And that’s the revolution. But open access is really just one example, albeit an important one, of the explosion of freely available Web content giving consumers and creators a choice. Open access goods and services compete with goods and services burdened with the costs of the copyright monopoly’s inefficiencies. So, while we make the case to our legislature that it must represent the public interest rather than industry interests when the two diverge, we answer the question ourselves of whether we should still tolerate a monopoly. We answer the question when we make choices about what to read, what to watch, what to listen to and what to use as source materials when we create our own works. And we answer the question when we choose a Creative Commons license to provide free access to and use of our works. Increasingly we are saying, “no” to monopoly-priced goods and services and a bloated set of rights that ties up our creative works for more than a century, and “yes” to freely and widely available content. Open access costs are simply lower because they do not entail all the costs of monopoly.

The proof that OA undermines copyright’s rationale is there on the Web: The billions upon billions of freely distributed creative works that the public is invited to consume without barriers and upon which others are invited to build services and additional products; the many ways one can make a living while creating content without relying on control over others’ use and reuse of that content in order to flourish (scholars are quite familiar with the wide range of these options); the ways other goods and services that can’t easily be copied can be tied to the delivery of free digital copies. These existence-proofs as Boyle calls them undermine the argument that control over copies, resulting high prices, and a 100+ year entitlement to control over, and a cut of, the profits from follow-on creativity is the only way. Open access confronts publishers with this question: Can the monopoly-based business model succeed against alternatives unburdened by monopoly pricing, access controls, inefficiencies of seeking “permissions” to use for more than a century in most cases, and limitations on uses that one normally expects to make these days, to say nothing of expectations 100 years from now? Can a monopoly business model work in a world of business model competition? Or can a monopoly only work when it’s the only profitable game in town? We are about to find out!
Summary
In a world where digital copies are ubiquitous and open access is a normal part of life for the scholarly world, if not for a large part of the copyright universe, whatever copyright’s scope was before or has become today, we have to rethink it for the future. We will not need the same level of government intervention in the marketplace for creative works five or ten years from now that we needed 200 years ago. Every aspect of copyright law should be up for reconsideration; just tweaking the monopoly is no longer a realistic strategy.

We are beginning to see the conditions in the marketplace that test the assumption that the monopoly business model is the best way to obtain for the public the optimal supply of creative works. So, whether Congress grants creators a monopoly and regardless of its reach, consumers now have real choices, as do creators, to select materials that are openly and freely made available to a world-wide audience and to make their own works similarly open access. That choice by itself fundamentally undermines the justification for monopoly by providing empirical evidence that openness is better. Thus, the threat that open access poses to the publishing industry and to the concept of copyright is simply this: competition. There’s nothing mysterious about the economics of a monopoly, even if we dress it up and call it a copyright. If there’s competition, ultimately the best business model will win.
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Scholarly publishing experiments with digital business models, including monographs (press/library partnerships from AAUP Website)

Bloomsbury Academic

Bloomsbury Academic (publisher of Lawrence Lessig’s latest, Remix) has a radical new publishing model. The imprint will make all its titles immediately available online, downloadable and free of charge, using Creative Commons licenses. It will also sell them as print-on-demand books. (from Chronicle of Higher Education article by Jennifer Howard, Oct, 2, 2008)

Princeton University Press

PUP published James Boyle’s latest, The Public Domain: Enclosing the Commons of the Mind, open access with a Creative Commons license simultaneously with a print edition.

The University of California Press and eScholarship, the publishing arm of the California Digital Library, have worked together on a half dozen experimental projects and provide open access to nearly 400 titles and on-campus access to an additional 1600 titles. They are now working to focus on ways to better serve the faculty and researchers at UC, including developing more effective ways of publishing, legitimizing nontraditional forms of publishing (such as the Mark Twain Project Online), and creating new publishing programs that focus on UC’s research priorities. 

The University of Michigan’s Scholarly Publishing Office (SPO) of the University Library and the University of Michigan Press have partnered to form the Press’s new Digital Culture imprint. The Press is responsible for acquiring content and the library and SPO are responsible for the technical aspects of the projects, including hosting content. 

Cornell University Library and Cornell University Press are collaborating on the “Race, Ethnicity & Religion” website. 

The University of North Carolina Press and UNC at Chapel Hill have recently been awarded a Mellon grant to support a new collaboration on the digital publishing of civil rights scholarship. 

The University of Pittsburgh Press and University of Pittsburgh Library are expanding their D-Scribe Program to eventually offer open access to digital editions of most of the Press’s backlist. 

Columbia University Press and EPIC are also collaborating on the Columbia Earthscape online archive on the Earth sciences. 

GAIA

GAIA--the Global, Area, and International Archive--is a unique collaboration between International and Area Studies at the University of California, Berkeley, the University of California Press, the California Digital Library, and internationally oriented research units on eight UC campuses. Our goal is to publish the best peer-reviewed scholarship within both established area and regional studies and new areas of inquiry that break down boundaries between traditional disciplines and regions. All GAIA volumes are published digitally and made available free of charge to a global network of scholars. In so doing, we hope to encourage international intellectual exchange and to provide a viable model of distributed, peer-reviewed publication that responds to the increasing market pressures faced by traditional scholarly publishers.

Penn State Romance Studies

Penn State Romance Studies is a peer-reviewed monograph series, represents a bold experiment in scholarly publishing. Romance Studies offers the best and latest scholarly research in the languages, literatures, and cultures of the Romance languages simultaneously in print and online in Open Access mode. The series covers a wide range of topics across a lengthy period of time. It also spans a broad spectrum of genres, including monographs, reference resources, translations, and editions of critical works.

A cooperative effort between Penn State University Press and the Penn State University Libraries, Romance Studies appears under the auspices of the new Office of Digital Scholarly Publishing. 

OA scholarly journal publishing organizations and resources

OA Librarian (blog) includes a nice roundup of OA journal publishing’s history in announcing the October 14, 2008 London launch of the Open Access Scholarly Publishers’ Association.

Open Access News, the definitive source for all things OA

Guidelines for Creating a Repository License 

1. Survey existing copyright language your library/institution already uses in other contexts to become familiar with standard vocabulary and institutional viewpoints on intellectual property.

a. For example, the UT Libraries has a Material Usage Statement, http://www.lib.utexas.edu/usage_statement.html, and the UT System has an intellectual property policy, http://www.utsystem.edu/bor/rules.htm, both of which affected the form of UT’s Default Submission License.

2. Survey other repositories’ licenses and copyright policies. We read all the repository licenses we could find, and decided to model our license on the California Digital Library’s eScholarship Repository license.

3. Edit model license to fit your institution’s standard vocabulary and intellectual property policies.

4. Ask institution’s intellectual property expert to review and approve.  Make further edits as needed.

Submission Copyright Statement

I grant the University of Texas at Austin (“Institution”), my academic department (“Department”), and the Texas Digital Library ("TDL") the non-exclusive rights

· to copy, display, perform, distribute and publish the content I submit to this repository ("Work") and 

· to make the Work available to the public pursuant to the Creative Commons license I have chosen below, 

in any format in perpetuity as part of an Institution, Department, or TDL repository communication or distribution effort.  

Specify the rights and obligations you want the public to have when using your work by choosing a Creative Commons license.

1. Choose your public access license 

2. Cut and paste the code to evidence it into the first page of your deposit document

3. Identify your license choice here 

a. Attribution 

b. Attribution share-alike

c. Attribution no derivatives

d. Attribution non-commercial

e. Attribution non-commercial share alike

f. Attribution non-commercial no derivatives

I understand that once the Work is submitted, a bibliographic citation to the Work will remain visible in perpetuity, even if the Work is updated or removed.  

I understand that the Work's copyright owner(s) will continue to own copyright, subject to the rights I grant above.

I warrant that: 

(1) I am the copyright owner of the Work, or

(2) I am one of the copyright owners of the Work, or

(3) My Institution or Department is the copyright owner and I have permission to submit the Work, or

(4) Another party is the copyright owner and I have permission to submit the Work.

Based on this, I further warrant that, to my knowledge:  

(5) The Work does not infringe any copyright, patent, or trade secrets of any third party, 

(6) The Work does not contain any libelous matter, nor invade the privacy of any person or third party, and

(7) That no right in the Work has been sold, mortgaged, or otherwise disposed of, and that the Work is free from all exclusive claims that would interfere with my ability to provide licenses to Institution, Department, TDL and the public.  

I agree to hold Institution, Department, TDL and their agents harmless for any liability arising from any breach of the above warranties or any claim of intellectual property infringement arising from the exercise of these non-exclusively granted rights.  

Click "I Agree"

� The "Fair Copyright in Research Works Act" (H.R. 6845)


� See, for examples, Mass Digitization, section on ‘Business models that work with the networked environment’s strengths instead of against them,’ at � HYPERLINK "http://www.umuc.edu/distance/odell/cip/newsletter/2008_09/news_autumn2008.html#leftarticle1" ��http://www.umuc.edu/distance/odell/cip/newsletter/2008_09/news_autumn2008.html#leftarticle1�. 


� Actually, there are many examples in the physical world as well as the digital where all costs can be covered without limiting copying and distribution, but for the sake of argument, we could accept that there will always be some types of works for which copyright meaningfully enables creation and distribution where it would otherwise fall below optimal levels.


� Peter Suber commented on the acquisition of BioMed Central by Springer, the second largest Science, Technology and Medical publisher. BMC had become a profitable open access journal just before the acquisition: 


Springer CEO Derk Haank put it clearly for fellow publishers:  "We see open access publishing as a sustainable part of STM publishing, and not an ideological crusade."  Subscription publishers facing declining subscriptions can no longer say that OA business models are untested or insufficient.


� Litman, Jessica (2006). � HYPERLINK "http://www.msen.com/~litman/digital-copyright/" ��Digital Copyright�. Prometheus Books. Amherst, N.Y
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